
390

15 CFR Ch. IX (1–1–01 Edition)§ 971.1001

continuing violation is a separate of-
fense.

(2) Section 106 of the Act describes
the circumstances under which the Ad-
ministrator may suspend or revoke a
license or permit, or suspend or modify
activities under a license or permit, in
addition to or in lieu of imposing of a
civil penalty, or in addition to impos-
ing a fine.

(3) Section 306 of the Act makes pro-
visions of the customs laws relating to,
among other things, the remission or
mitigation of forfeitures, applicable to
forfeitures of vessels and hard mineral
resources. The Administrator is au-
thorized to entertain petitions for ad-
ministrative settlement of property
seizures made under the Act which
would otherwise proceed to judicial
forfeiture.

(4) Section 114 of the Act authorizes
the Administrator to place observers
on vessels used by a licensee or per-
mittee under the Act to monitor com-
pliance and environmental effects of
activities under the license or permit.

(5) Section 117 of the Act describes
the circumstances under which a per-
son may bring a civil action against an
alleged violator or against the Admin-
istrator for failure to perform a nondis-
cretionary duty, and directs the Ad-
ministrator to issue regulations gov-
erning procedures prerequisite to such
a civil action.

(6) The regulations in this subpart
provide uniform rules and procedures
for the assessment of civil penalties
(§§ 971.1001–971.1002), and license and
permit sanctions (§ 971.1003); the remis-
sion or mitigation of forfeitures
(§ 971.1004); observers (§ 971.1005); protec-
tion of certain information related to
enforcement (§ 971.1006); and procedures
requiring persons planning to bring a
civil action under section 117 of the Act
to give advance notice (§ 971.1007).

(b) Filing and service of documents. (1)
Except as otherwise provided by this
subpart, filing and service of docu-
ments required by this subpart will be
in accordance with § 971.901(i). The
method for computing time periods set
forth in § 971.901(i) also applies to any
action or event, such as payment of a
civil penalty, required by this subpart
to take place within a specified period
of time.

(2) If an oral or written request is
made to the Administrator within ten
days after the expiration of a time pe-
riod established in this subpart for the
required filing of documents, the Ad-
ministrator may permit a late filing if
the Administrator finds reasonable
grounds for an inability or failure to
file within the time periods. All exten-
sions will be in writing. Except as pro-
vided by this paragraph, by 15 CFR
904.102 or by order of an administrative
law judge, no requests for an extension
of time may be granted.

§ 971.1001 Assessment procedure.
Subpart B of 15 CFR part 904 governs

the procedures for assessing a civil pen-
alty under the Act, and the rights of
any person against whom a civil pen-
alty is assessed.

§ 971.1002 Hearing and appeal proce-
dures.

(a) Beginning of hearing procedures.
Following receipt of a written request
for a hearing timely filed under 15 CFR
904.102, the Administrator will begin
procedures under this section by for-
warding the request, a copy of the
NOVA, and any response thereto to the
Department of Commerce, Office of Ad-
ministrative Law Judges.

(b) Subpart C of 15 CFR part 904 gov-
erns the hearing and appeal procedures
for civil penalties assessed under the
Act.

§ 971.1003 License and permit sanc-
tions.

(a) Application of this section. This
section governs the suspension or rev-
ocation of any license or permit issued
under the Act, or the suspension or
modification of any particular activity
or activities under a license or permit,
which suspension, revocation or modi-
fication is undertaken in addition to,
or in lieu of, imposing a civil penalty
under this subpart, or in addition to
imposing a fine.

(b) Basis for sanctions. The Adminis-
trator may act under this section with
respect to a license or permit issued
under the Act, or any particular activ-
ity or activities under such a license or
permit, if the licensee or permittee
substantially fails to comply with any
provision of the Act, any regulation or
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order issued under the Act, or any
term, condition, or restriction in the
license or permit.

(c) Nature of sanctions. In the Admin-
istrator’s discretion and subject to the
requirements of this section, the Ad-
ministrator may take any of the fol-
lowing actions or combinations thereof
with respect to a license or permit
issued under the Act:

(1) Revoke the license or permit;
(2) Suspend the license or permit, ei-

ther for a specified period of time or
until certain stated requirements are
met, or both; or

(3) Modify any activity under the li-
cense or permit, as by imposing addi-
tional requirements or restraints on
the activity.

(d) Notice of sanction. (1) The Admin-
istrator will prepare a notice of sanc-
tion (NoS) setting forth the sanction to
be imposed and the basis therefore. The
NoS will state:

(i) A concise statement of the facts
believed to show a violation;

(ii) A specific reference to the provi-
sions of the Act, regulation, license or
permit, or order allegedly violated;

(iii) The nature and duration of the
proposed sanction;

(iv) The effective date of the sanc-
tion, which is 30 days after the date of
the notice unless the Administrator es-
tablishes a different effective date
under paragraph (d)(4) or paragraph (e)
of this section;

(v) That the licensee or permittee has
30 calendar days from receipt of the no-
tice in which to request or waive a
hearing, under paragraph (f) of this sec-
tion; and

(vi) The determination made by the
Administrator under paragraph (e)(1) of
this section, and any time period that
the Administrator provides the li-
censee or permittee under paragraph
(e)(1) to correct a deficiency.

(2) If a hearing is requested in a time-
ly manner, the sanction becomes effec-
tive as provided in the final decision of
the Administrator issued pursuant to
paragraph (g) of this section, unless the
Administrator provides otherwise
under paragraph (d)(4) of this section.

(3) The NoS will be served personally
or by registered or certified mail, re-
turn receipt requested, on the licensee
or permittee. The Administrator will

also publish in the FEDERAL REGISTER a
notice of his intention to impose a
sanction.

(4) The Administrator may make the
sanction effective immediately or oth-
erwise earlier than 30 days after the
date of the NoS if the Administrator
finds, and issues an emergency order
summarizing such finding and the basis
therefor, that an earlier date is nec-
essary to:

(i) Prevent a significant adverse envi-
ronmental effect; or

(ii) Preserve the safety of life and
property at sea.
If the Administrator acts under this
paragraph (d)(4), the Administrator
will serve the emergency order as pro-
vided in paragraph (d)(3) of this sec-
tion.

(5) The NoS will be accompanied by a
copy of this subpart and the applicable
provisions of 15 CFR part 904 and 15
CFR part 971, subpart I.

(e) Opportunity to correct deficiencies.
(1) Prior to issuing the NoS, the Ad-
ministrator will determine whether the
reason for the proposed sanction is a
deficiency which the licensee or per-
mittee can correct. Such determina-
tion, and the basis therefor, will be set
forth in the NoS.

(2) If the Administrator determines
that the reason for the proposed sanc-
tion is a deficiency which the licensee
or permittee can correct, the Adminis-
trator will allow the licensee or per-
mittee a reasonable period of time, up
to 180 days from the date of the NoS, to
correct the deficiency. The NoS will
state the effective date of the sanction,
and that the sanction will take effect
on that date unless the licensee or per-
mittee corrects the deficiency within
the time prescribed or unless the Ad-
ministrator grants an extension of
time to correct the deficiency under
paragraph (e)(3) of this section.

(3) The licensee or permittee may,
within the time period prescribed by
the Administrator under paragraph
(e)(2) of the section, request an exten-
sion of time to correct the deficiency.
The Administrator may, for good cause
shown, grant an extension. If the Ad-
ministrator does not grant the request,
either orally or in writing before the
effective date of the sanction, the re-
quest will be considered denied.
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(4) When the licensee or permittee
believes that the deficiency has been
corrected, the licensee or permittee
shall so advise the Administrator in
writing. The Administrator will, as
soon as practicable, determine whether
or not the deficiency has been cor-
rected and advise the licensee or per-
mittee of such determination.

(5) If the Administrator determines
that the deficiency has not been cor-
rected by the licensee or permittee
within the time prescribed under para-
graph (e)(2) or (e)(3) of this section, the
Administrator may:

(i) Grant the licensee or permittee
additional time to correct the defi-
ciency, for good cause shown;

(ii) If no hearing has been timely re-
quested under paragraph (f)(1) of this
section, notify the licensee or per-
mittee that the sanction will take ef-
fect as provided in paragraph (e)(2) or
(e)(3) of this section; or

(iii) If a request for hearing has been
timely filed under paragraph (f)(1) of
this section, and hearing proceedings
have not already begun, or if the Ad-
ministrator determines under para-
graph (f)(3) of this section to hold a
hearing, notify the licensee or per-
mittee of the Administrator’s inten-
tion to proceed to a hearing on the
matter.

(f) Opportunity for hearing. (1) The li-
censee or permittee has 30 days from
receipt of the NoS to request a hearing.
However, no hearing is required with
respect to matters previously adju-
dicated in an administrative or judicial
hearing in which the licensee or per-
mittee has had an opportunity to par-
ticipate.

(2) If the licensee or permittee re-
quests a hearing, a written and dated
request shall be served either in person
or by certified or registered mail, re-
turn receipt requested, at the address
specified in the NoS. The request shall
either attach a copy of the relevant
NoS or refer to the relevant NOAA case
number.

(3) If no hearing is requested under
paragraph (f)(2) of this section, the Ad-
ministrator may nonetheless order a
hearing if the Administrator deter-
mines that there are material issues of
fact, law, or equity to be further ex-
plored.

(g) Hearing and decision. (1) If a time-
ly request for a hearing under para-
graph (f) of this section is received, or
if the Administrator orders a hearing
under paragraph (f)(3) of this section,
the Administrator will promptly begin
proceedings under this section by for-
warding the request, a copy of the NoS
and any response thereto to the De-
partment of Commerce Office of Ad-
ministrative Law Judges which will
docket the matter for hearing. Written
notice of the referral will promptly be
given to the licensee or permittee, with
the name and address of the attorney
representing the Administrator in the
proceedings (the agency representa-
tive). Thereafter, all pleading and
other documents must be filed directly
with the Department of Commerce Of-
fice of Administrative Law Judges, and
a copy must be served on the opposing
party (respondent or agency represent-
ative).

(2) Except as provided in this section,
the hearing and appeal procedures in 15
CFR part 904, subpart C apply to any
hearing held under this section.

(3) If the proposed sanction is the re-
sult of a correctable deficiency, the
hearing will proceed concurrently with
any attempt to correct the deficiency
unless the parties agree otherwise or
the Administrative Law Judge orders
differently.

(4) As soon as practicable, but nor-
mally not later than 90 days after the
conclusion of the formal hearing, the
judge will file with the Administrator a
recommended decision prepared in ac-
cordance with § 971.901(h)(2).

(5) The Administrator will issue a
final decision in accordance with
§ 971.901(h)(3). The decision will be a
final order of the Administrator.

(6) The Administrator will serve no-
tice of the final decision on the li-
censee or permittee in the manner de-
scribed by paragraph (d)(3) of this sec-
tion.

§ 971.1004 Remission or mitigation of
forfeitures.

(a) Authorized enforcement officers
are empowered by section 304 of the
Act to seize any vessel (together with
its gear, furniture, appurtenances,
stores, and cargo) which reasonably ap-
pears to have been used in violation of
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